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Before the ~(fSl!CAETARY

FEDERAL COMMUNICATIONS COMMISSION
Washington, D.C. 20554

In the Matter of )
)

Amendment of Part 90 of the Commission's )
Rules to Facilitate Future Development of )
SMR Systems in the 800 MHz Frequency Band )

PR Docket No. 93-144
RM-8117, RM-8030,
RM-8029

and

Implementation of Section 309(j) of the
Communications Act -- Competitive Bidding
800 MHz SMR

To: The Commission

COMMENTS

)
)
)

PP DocketNo.d

Triangle Communications, Inc. (Triangle), by its attorneys, hereby submits its

Comments in the above-captioned matter. Triangle opposes the adoption of the

proposals contained within the FNPRM. Insofar as Triangle's Reply Comments to

the matter from which this FNPRM was derived are relevant, those Reply Comments

are hereby incorporated herein, see, attached.

Triangle would like to voice its opposition to the Commission plan to divide

the country along Metropolitan Trading Area lines and auction 200 of the currently-

allotted SMR frequencies to the winning bidder. It is Triangle's belief that such a
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plan is impractical and unworkable, and if attempted, would injure the already

established SMR industry.

Respectfully submitted,
TRIANGLE COMMUNlCATlONS, lNC.

Byl~~

Brown and Schwaninger
Suite 650
1835 K Street, N. W.
Washington, D.C. 20006
202/223-8837

Dated: January 5, 1995



REPLY COMMENTS

meaningful comment.

GN Docket No. 93-252

In the Matter of )
)

Implementation of Sections 3(n) and 332 )
of the Communications Act )

)
Regulatory Treatment of Mobile Services )

To: The Commission

Before the
FEDERAL COMMUNICATIONS COMMISSION

Washington, D.C. 20554

The focus of Triangle's position is those comments filed by Nextel

the above captioned rule making. Triangle operates several SMR facilities in Eastern

Triangle Communications, Inc. (Triangle) hereby submits reply comments in

operations on the East Coast. Accordingly, Triangle is intensely interested in the

Pennsylvania, serving numerous end users. Its operation of SMR facilities has

outcome of this rule making proceeding and is highly qualified to make informed,

successfully continued for many years and represents one of the oldest SMR

1 Triangle assumes that the logical extension of Nextel's plan would involve
frequency consolidation and exchange within Basic Trading Areas also.
Accordingly, Nextel's proposal, if enacted, would result in a nationwide reallocation
of spectrum to accommodate the operation of ESMR facilities.

Communications, Inc. (Nextel), wherein Nextel has proposed that it and other

similarly situated ESMR operators be provided with authority to gain exclusive

control of up to 200 SMR channels within Metropolitan Trading Areas (MTA),l



including the authority to exchange certain frequencies with existing analog SMR

operators to accomplish the proposed task.

Triangle hereby respectfully states its opposition to Nexte\'s proposals and

requests that the Commission dismiss and deny any such proposal. In support of its

position, Triangle states the following.

Nexte\'s Position Is Without Legal Foundation

Nextel stated that it is entitled to consideration of its proposal arising out of

the Commission's obligation created under the Communications Act of 1934, as

amended, including such amendments arising out of passage into law of the

Omnibus Budget Reconciliation Act of 1993. See, 47 U.S.C. §1, et seq. Nextel's

claim of entitlement is incorrect as the language of the applicable statutes and the

legislative history behind the creation of the applicable statutes do not support

Nextel's conclusion.

The Budget Act did not state that the Commission would be required to

provide any reallocation of spectrum or exclusive grants of authority to create any

regulatory parity. The language of the Budget Act at Section 6002(d)(3)(B) stated

that the Commission shall provide such modification in its rules and policies as

would provide technical parity between entities which "become a commercial

mobile service." The obvious intent of the language was to be fully prospective to

2



that time when the differences between radio services bccomc blurred by tile lIew

distinctions afforded traditionally private radio facilities following atl;lilllllcllt of

CMRS operator status.1 The Commission may note that, to d,lle, Ncxtcl ILlS 1lot

achieved such status and its ability ever to attain such st3.tus is in doubt. It is

apparent, therefore, that Nextel's requests within its proposals which rely all its

status as a CMRS operator are wholly premature.

A cominued legal analysis of Nextel's comments further demonstrates that

lack of urgency or compulsion suggested in Nextel's comments. In accord with the

language of the Budget Act at Section 6002(d)(3)(B), Congress directed the

Commission to make such revisions in its regulations "as may be necessary and

practical to assure that licensees in [of CMRS stations in the Private Radio Service]

are subjected to the technical requirements that apply to licensees that are providers

of substantially similar common carrier services." A careful reading of this language

demonstrates clearly that the Commission need do nothing to accommodate Nextel,

now or ever. The following would need to be shown by Nextel and affirmed by

the Commission to justify enactment of Nextel's request: (1) that the proposal is

necessary; (2) that the proposal is practical; (3) that the requested changes in the

regulation involve parity as to technical requirements; and (4) that Nextel provides a

2 In accord with the Budget Act, the date upon which any consideration of
regulatory parity between traditionally Private Radio operations and Common
Carrier operations is to be August 10, 1996. see, Section 6002(c)(2)(B). Nextel, with
its request, is at least two years ahead of schedule.

3



i-

substantially similar service as compared to the common carriers with which it seeks

parity. Nextcl has failed to demonstrate that it meets any of these criteria necessary

for consideration.

In regard to point (1) above, Nextcl has not demonstrated that adoption of

its proposals is necessary. Triangle assumes that by "necessary," the statutory

language meant necessary to serve the public interest. It may well be true that

adoption is necessary for Nextel's business or operational strategy, but Nextel's

machinations and preferences cannot be applied generally to the entire industry or

the public. Triangle, therefore, submits that Nextel has not shown that its proposal

is necessary to serve the public interest.

In regard to point (2) above, Nextel has certainly not shown that adoption of

its proposal is practical. The chaos which will arise out of reallocating SMR

spectrum across the United States, including the licensing morass, the

intermodulation problems, and the extreme burden on end users is full evidence of

the impracticality of Nextel's suggestions. Accordingly, Nextel has failed to

demonstrate the second criteria for grant of its proposal.

Point (3) above provides the focus of the Commission's discretion to assist

former Private Radio Service operators, by allowing the Commission to alter

technical requirements to create operational parity between systems within different

4
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Radio Services. Nextcl's proposals go far heyond modifications in technical

requirements (e.g. application of heigln/powcr restrictions) and extend to creat ion

of an entirely new Radio Service. Such action is not contempLlled hy the legislat ion

and would be inappropriate. Nextel continues to act and serve the public as an

SMR operator, albeit different than a typical analog SMR operator. However, the

differences between analog SMR and digital ESMR are no greater than the

differences between an operator of trunked facilities and an operator of conventional

facilities. They do not arise to the position where the creation of a new Radio

Service out of a massive spectrum reallocation is necessary or appropriate.

Finally, point (4) above requires a showing of substantial similarity between

the former Private .Radio Service and the Common Carrier Service. Nexte1 cannot

demonstrate such similarities. The overwhelming majority of its customer base are

subscribers of dispatch services, which services Cellular operators are precluded from

providing. Nextel's operation on the radio spearum is one of provision of SMR

services for all intents and purposes. In faa, absent the authority Nextel is seeking,

there is no method whereby Nextel's services will ever be deemed to be

substantially similar to Cellular providers. Therefore, it is apparent that Nexte1 is

attempting to bootstrap its identity. Nextel wishes for the Commission to base

Nextel's identity on what it might become, not what Nextel is. The statutory

language does not support this method of demanding regulatory parity to adjust

technical requirements within the Commission's Rules.

5
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Additional legal problems exist (or Nextcl which are not contemplated

within its comments, including the possible violatioll of Ashbackcr rights which its

plan appears to ignore.JThere are many appliclIlts and nUll)' applications hcfore the

Commission, seeking additional SMR spectrum, including the spectrum which

Nextel would deny those applicants. By reducing the amount of spectrum which

might be employed by the Commission in granting those applications, Ncxtcl's plan

necessarily diminishes the rights o{ those applicants. This diminution of applicants'

rights is violative of the applicants' rights which Ashbacker sought to protect. 4

Nor has Nextel considered within its comments the effect of the newest

amendments to the Communications Act which would dictate that Nextel's

proposal could not be achieved without the need to hold auctions. It appears that

Nextel's proposal involves a new reallocation for which mutually exclusive

3 Triangle is certain that the Commission is aware of the court's decision in
Ashbacker Radio Corp. v. Federal Communications Commission, 326 U.S. 327
(1945), wherein the court stated that the Commission could not adversely affect the
rights of one applicant versus another when both had filed for operation on
spectrum to be granted for exclusive operation. Prior to any entertainment of
Nextel's radical proposal, the Commission must first determine whether any
applican~ might be so adversely affected and whether the Commission can fulfill its
obligations under Ashbacker whil~ meeting Nextel's proposed changes. Triangle
strongly doubts that the Commission will be able to successfully dodge the
constraints of Ashbacker if it chooses to favor Nextel's position. The effects of
Ashbacker call into severe question whether Nextel's proposal might be legally
permissible.

.. One element of Ashbacker is the existence of mutual exclusivity as between
applicants for the subject spectrum. Given the proliferation of waiting lists and the
effect that adoption of Nextel's proposal would create, the Commission may
logically assume that all elements necessary to create a potential problem exist.

6
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applicants would be created. Ergo, in accord with 47 USc. §309G), the spect rum

would subject to :lUction. Trianglc respectfully suggests that Congress did not

intend for the Commission to cmploy its auction authority in this manner. In fact,

Triangle is not fully convinced that Nextel would embLlCc such procedures for

obtaining its stated objectives.s

For the above stated reasons, it is apparent that Nextel does not possess the

legal foundation to make its requests. Triangle, therefore, respectfully requests that

Nextel's comments and proposals be summarily rejected by the Commission.

Nextel Lacks An Equitable Foundation

In accord with the law of equity, Nextel's request would need to have shown

that the public interest would suffer some irreparable harm arising out of the

Commission's refusal to act in accord with Nextel's suggestions; or that the public

interest would be better served by adoption; or that the public would not be

harmed and the provision of services to the public would be benefitted by Nextel's

proposals. The absence of these possible equitable bases from Nextel's proposals

demonstrates that Nextel's proposals are as lacking in equitable basis as in legal

basis.

S Triangle notes that the Commission's auction authority requires that such
auctions provide some method of participation by small businesses. It appears
contradictory to devise the basis for an unneeded auction, when through its
creation, it would place an unreasonable burden on small businesses, which are
intended to be beneficiaries of such authority.

7
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By any relevant test, it is apparent that the public would not be served by

adoption of Nextcl's proposals. The public would suffer the reduction of

competition by the harm to be exacted against all:llog SMIZ operators. The public,

as it is represented by SMR end users, would bc forced to panicip.nc in a costly

frequency exchange, including lost time which would have otherwise been devoted

to end user businesses. The public would also be harmed by and through the

Commission's need to devote a substantial amount of its extremely limited resources

to participate in the re-licensing of hundreds of facilities. In sum, it is apparent that

the public would not be served and, in fact, will be unduly taxed by adoption of

Nextel's proposals.

From the other necessary perspective, the public would not be served by

grant of Nextel's proposals. Nextel offers no telecommunications services which do

not presently exist or which have not been prepared for introduction via the advent

of digital Cellular operations and Personal Communications Services. Accordingly,

Nextel is not positioned to make claims that, absent adoption of its proposals, the

public will be deprived.

Accordingly, it is apparent that Nextel can make no case for itself arising out

of equitable theories which might tend to favor adoption of its proposals. Triangle

respectfully submits that the burden for demonstrating that the proposed action will

8
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serve the public interest is squarely on Nextcl and that Nextd has utterly failed to

meet that burden.

Conclusion

For the reasons stated herein, the Commission should reject Ncxte!'s

proposals summarily as failing to providc' eithcr a legal or equitable foundation for

adoption.

Respectfully submitted,
TRIANGLE COMMUNICATIONS, INC.

By

Brown and Schwaninger
Suite 650
1835 K Street, N.W.
Washington, D.C. 20006
202/223-8837

Dated: July 11, 1994
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